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The United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and
Service Workers International Union (“USW?”) thanks the Standing Committee on Human
Resources, Skills and Social Development and the Status of Persons with Disabilities (the
“Committee”) for the opportunity to provide commentary on section 107 of the Canada
Labour Code (the “Code” or “CLC?”).

USW represents 225,000 members in Canada in a broad range of sectors, including
approximately 11,300 members in private sector federally regulated units. Our staff and
members are experienced with bargaining under the Code.

Amongst other recent developments, USW is increasingly concerned with the rampant
reliance on orders under section 107 in federal sector collective bargaining. Federal
ministers have relied on section 107 no less than eight times in 2024 alone, often so
prematurely that strikes had not yet begun.

Alongside other mechanisms in the Code that allow for employers to introduce delay or
third-party interference, recent experience with section 107 is fundamentally altering
bargaining relationships and tipping the balance of power even further toward employers.

The USW recommends the repeal of section 107 and supports efforts thereto including Bill
C-247. We therefore thank the Committee for this opportunity to provide our commentary
in the review of section 107.

In considering these recent developments as well as this Committee’s review, we reiterate
the settled law of courts and of the Canada Industrial Relations Board (“CIRB” or the
“Board”) that the right to strike is an essential component of collective bargaining and that
the right to strike must be as minimally impaired as possible for effective labour relations.
The best settlements are those arrived at by employer and union together and frequent
government intervention in bargaining impedes that.

This briefis in two parts.

In the first part, we review the legal framework and constitutional rights to strike and
collectively bargain.

e Theright to strike is fundamental to the right to collectively bargain and these rights
are constitutionally protected under section 2(d) of the Charter.

e Section 107 as drafted and as interpreted and employed does not minimally impair
these rights.

e Section 107 is unnecessary and duplicative of other Code provisions that protect
health and safety.
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e Section 107 is undemocratic and its usage lacks transparency, accountability, and
reviewability.

In the second part, we explain the practicalities of how section 107 is harming labour
relations and bargaining.

e Published research confirms that third party intervention does not promote
industrial peace or effective labour relations but rather weakens unions and
encourages strife.

e USW staff experience in the past two years describe the threat of section 107 as
fundamentally altering bargaining and shifting power to employers.

e The long-term practical effects of relying on interventions like section 107 and
arbitration will be to further strip workers of any meaningful input into their terms
and conditions of employment.

Part 1 - The Constitutional Right to Strike

While it is settled law that that the right to strike is an essential component of collective
bargaining, and therefore section 2(d) rights to freedom of association, itis helpful to briefly
review why this is so important to effective labour relations.

As acknowledged in Saskatchewan Federation of Labour v. Saskatchewan’, the right to
strike is fundamental to collective bargaining, and thus to freedom of association. Justice
Abella, writing for the majority, explained that one of the most important functions of the
withdrawal of labour (or the threat thereof) is moving the balance of power that is otherwise
heavily tilted toward the employer.

Economic pressure is one of the only tools available to workers to achieve this balancing
effect. While inconvenient and often unpleasant, economic consequences in themselves
do notrise to the level of a hazard to health and safety. Thus, curtailing the ability of
workers to exert this pressure alters any re-balancing upon which our labour relations
regime is built.

As reiterated by the majority in Saskatchewan Federation of Labour, a primary purpose of
exercising associational rights and organizing is to prevent more powerful entities (hamely
employers and governments) from isolating and overpowering workers. Interfering with this
balancing effectively impedes these rights.

Limiting Interference in Bargaining

" Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4.
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USW acknowledges, as does the case law, that there can be true emergencies in a labour
withdrawal requiring the return of some or, rarely, all workers to preserve the health and
safety of the public. In these circumstances, alternatives to resolve the dispute may be
necessary. These alternatives must be rare exceptions, not routine, and interfere with
associational rights as little as possible.

Section 107 is no such alternative. Its overly broad language allows for the interpretation of
“industrial peace” to extend well past threats to life and limb, which may genuinely merit
intervention, and into mere inconvenience for the employer, the public, or the government.

Nor does section 107 have minimal impact on the balance of power between employer and
union. Rather, it tips the scales heavily toward the employer. As described further below,
knowledge that the government will likely intervene via section 107 fundamentally alters
negotiation strategies and power dynamics. Given how early and how often federal labour
ministers have deployed it, section 107 now exists as another factor weighing heavily in
favour of the employer. In defining the promotion of industrial peace as avoiding mere
inconvenience, resorting to alternatives has indeed become routine.

The term “industrial peace” is broader and vaguer than portions of the Code (or similar
provincial labour codes) dealing with the maintenance of essential services in a work
stoppage. Indeed, this is a glaring problem with section 107 as it is currently worded in the
Code and a reason why section 107 should be repealed.

However, while section 107 continues to exist, the interpretation of the “promotion of
industrial peace” should be correspondingly narrow in order to minimally impair the right to
strike. Case law, including Saskatchewan Federation of Labour, repeatedly confirms that
there is an important distinction between economic harm orinconvenience and true
threats to the health and safety of the public.

In sectors that have repeatedly been subject to section 107 orders, the CIRB has clearly
stated that even significant, nation-wide economic damage does not arise to the level of
threat required for curtailment of the workers’ right to strike.

In the rail sector, though dealing with section 87.4 and not 107, the CIRB confirmed:

There is no doubt that a work stoppage at CN would result in inconvenience,
economic hardship and, possibly, as some groups and organizations have suggested,
harm to Canada’s global reputation as a reliable trading partner. While such possible
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harm is by no means insignificant, these are not factors that are to be considered by
the Board when addressing a referral under section 87.4 of the Code.?

And again in the ports sector, in an application under section 87.4:

... For example, a potential break in the supply chain for building materials, fertilizers
or sugar could certainly have consequences for businesses, including layoffs, and
could certainly undermine supply chain logistics in the event of a protracted strike...
None of the direct evidence allows the Board to find that those inconveniences would
cause an immediate and serious danger to the safety or health of the public within
the meaning of section 87.4 of the Code. The same is true for food, fruits and
vegetables imported through the Port of Montréal. No evidence demonstrates that a
shortage of these imported commodities would endanger public health.?

While there may rarely be a real need for intervention in labour disputes, the bar is much
higher than that which has been adopted by the federal government to employ section
107. Further, such interventions must be considered in the context of the Code, its
objectives, and the constitutional and legal framework within which it operates.

Economic inconvenience is a foundation of the right to strike and the only source of
power that workers have against employers. It must not be interfered with so lightly.

An Unnecesssary Intervention

Further, there are multiple other backstops the existin the CLC in the event a work
stoppage is endangering the public. It is thus particularly vexing that the federal
government has routinely turned to section 107 when it perceives a labour dispute will
create political or economic inconvenience.

For example, section 70 already requires conciliation as a part of the process leading to a
legal strike or lockout. This is a first and less invasive chance for third party assistance in
settling a dispute. Section 87.4 already requires that parties reach an agreement on the
maintenance of services that would be required to “prevent an immediate and serious
danger to the safety or health of the public.”

Section 79 allows the parties to agree to arbitration on their own while section 80 provides
for assistance in settling first contracts, which can be particularly prone to impasse. And
section 90 allows for the deferral of a strike or lockout when it might occur in a writ period,
or in other words, when there is no parliament in place to respond to an emergency.

22 Canadian National Railway Company v Teamsters Canada Rail Conference (Re), 2024 CIRB 1154 (CanLlII),
para 98.

3 Maritime Employers Association v Syndicat des débardeurs, Local 375 of the Canadian Union of Public
Employees, 2020 CIRB 927, para 277.
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All of these Code provisions are in addition to the considerable power the employer already
holds. Section 107 is thus unnecessary to protect health and safety but merely serves to
alter the balance of power necessary for effective collective bargaining relationships.

Undemocratic in Law and in Practice

We would note that even in dissenting in Saskatchewan Federation of Labour, Justices
Rothstein and Wagner grounded their concerns with the majority’s opinion in legislative
deference. That is to say, the decisions made by a legislature and its democratic and
transparent processes — not decisions made in confidential cabinet meetings or by
ministers making orders on their own. The policy choices of Parliament should indeed be
owed deference, but to do so democratically requires that the public and the judiciary can
understand what those policy choices are — in other words, that they be clearly
communicated and debated via typical legislative processes.

The CIRB made similar commentary when section 107 was invoked against WestJet
mechanics in 2024:

... However, in the Board’s view, the circumstances of the present ministerial referral
are well outside the normal course of events.

The Board is not aware of another instance in which the Minister has asked it to order
binding arbitration under section 107 at this stage of collective bargaining—that is,
prior to the parties engaging in any strike or lockout activity and after the union issued
a 72-hour strike notice.

Intervention in labour disputes that impedes the right to strike or lockout or that ends
such action has historically been done through an act of Parliament; that is, a bill that
has been passed by both the House of Commons and the Senate, has received Royal
Assent and has been proclaimed. Such legislation is subject to the scrutiny of the
courts under section 52 of the Constitution Act, 1982.%

Further, the Board noted that, while promoting industrial peace is a worthy and important
objective, it must be construed alongside Charter values, and particularly those to
meaningful bargaining under section 2(d).

The use of section 107 to restrict work stoppages is therefore inherently undemocratic.
Both because it means governments issuing edicts with no transparency or accountability
and because it fundamentally alters the context of collective bargaining such that section
2(d) rights are eroded.

Part 2 - Effects on Bargaining, Settlements, and Labour Relations

4WestlJet, an Alberta Partnership v Aircraft Mechanics Fraternal Association, 2024 CIRB 1151 paras 56-58.
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Notwithstanding that limiting or interfering with the right to strike is unconstitutional,
section 107 is not a helpful labour relations tool in the manner with which was been
deployed in the past several years.

If the goal is “industrial peace”, this is not the way to achieve that. USW staff and members
report that, although only over a period of less than two years, the government’s rampant
use of section 107 is already interfering with the balance of power at the bargaining table. It
now hangs over negotiations even before they begin, causing perverse incentives that
undermine the entire Code and labour relations regime.

Research Summary

Research shows that interference in bargaining via a third party (whether mediation,
arbitration, or government orders or legislation) increases reliance on these processes in
future rounds.

A recent study found that the addition of an extra mediation step increased reliance on
arbitration, contrary to the supposed intended purpose of the legislation, which was to
encourage negotiated settlement. In examining this effect, the researchers found that
negotiators were more likely to drive to impasse to allow a third party to make the hard
decisions, in other words employ “passing the buck” strategies.® While section 107 allows
for a range of orders including mediation or arbitration, its presence looming over the
bargaining table has a similar effect to introducing further third-party intervention
mechanisms via legislation.

In addition, the researchers found that over time, this tendency to drive toward mediation
or arbitration led to atrophy of negotiation and bargaining skills, particularly on the union
side where representatives lack the formal training or experience that many professional
lawyers and consultants have.® Given the speed and frequency with which federal
ministers are turning to section 107 to remove bargaining from control of the parties, there
is a similar long-term risk for future federal bargaining teams and relationships.

In comparing bargaining units in different sectors (albeit all public sector), another study
found similarly. From one round to another and over time parties were increasingly likely to
require arbitration to settle contracts. Because the researchers were looking across
multiple sectors, they were able to deduce that “passing the buck” strategies as described

5 Campolieti, Michele and Chris Riddell. 2020. “Does Mediation-Arbitration Reduce Arbitration Rates?
Evidence from a Natural Experiment.” ILR Review 73(1): 211-235.
8 |bid.
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above did indeed play a role.” Contrary to their purported purposes, third party intervention
mechanisms like arbitration do not improve or preserve bargaining relationships, but rather
increase the likelihood of parties being unwilling or unable to settle contracts on their own.

Another study of both private and public sector data in Ontario found similar dependency
effects on prior use of third-party intervention in settling contracts. However, it found no
relationship between strikes in prior rounds and an increased likelihood of strikes in future
rounds.® This finding may suggest that there is indeed value to letting the parties work
things out themselves. As discussed, individuals on both sides of the table may gain
knowledge and experience, parties may build respect, issues in dispute may be easier to
hone and identify over time, and parties may learn to trust the process itself. Continually
imposing arbitration or contracts at the earliest sign of dispute disrupts these effects,
harming future bargaining and labour relations.

Yet another study found similarly when looking across both public and private sectors
(using provincial data). Along the gradient of increasing interference with free bargaining in
a previous round (from freely settled, to work stoppage, to arbitration, to back-to-work
orders), there was a corresponding likelihood to require the same or greater level of
intervention in subsequent rounds. For example, a back-to-work order increased the
likelihood in future rounds of needing arbitration by 210 percent and of another back-to-
work order by 241 percent. Similarly, a freely bargained agreement in a future round is 52
percent less likely after a work stoppage, 38 percent less likely after arbitration, and 67
percent less likely after a back-to-work order.®

Relatedly, while the purpose of strikes and lockouts is to pressure parties to bargain
effectively, work stoppages can serve ancillary benefits to the bargaining or employer-
employee relationship beyond the table. Research shows that, not only is there a
dependency effect as described above, but legislative restrictions on striking also lead to
increases in other forms of disputes and worker actions such as slowdowns and work-to-
rule.”® When workers are dissatisfied with their working conditions or feel disrespected by
their employer, free collective bargaining, including rights to the continuum of worker

7 Campolieti, Michele and Chris Riddell. 2019. “Interest Arbitration and the Narcotic Effect: Evidence from
Three Decades of Collective Bargaining in Ontario.” British Journal of Industrial Relations 57(3): 421-452.

8 Weinberg, Bradley. 2020. “Third-Party Intervention and the Preservation of Bargaining Relationships.” ILR
Review 73(2): 498-527.

® Dachis, Benjamin and Robert Hebdon. 2010. “The Laws of Unintended Consequence: The Effect of Labour
Legislation on Wages and Strikes.” C.D. Howe Institute Commentary No. 304.

® Hebdon, Robert and Maurice Mazerolle. 2003. “Regulating Conflict in Public Sector Labour Relations.”
Industrial Relations 58 (4): 667-86.
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action including the withdrawal of labour and picketing, allows workers to communicate
and air these concerns in a way that legalistic processes like arbitration do not.

Future of Bargaining Relationships

The body of literature as described cautions against encouraging third party intervention in
labour disputes. Yet all of this data is based on past collective bargaining environments.

Federal compulsion to make orders under section 107, particularly to the extreme extent
we’ve seen in the past two years, is a new development. It is therefore even more
concerning as to the future health and effectiveness of collective bargaining relationships
that yet another, even more invasive, avenue for intervention is becoming normalized.

Experiences of USW staff and members bear out this concern.

The following description is provided by a staff representative for a federal private sector
unit. While this bargaining unit is not one that has been subject to a section 107 order yet,
its increasing usage has already impacted bargaining relationships and strategies.

Even without formal intervention, there is a persistent understanding on our side of
the table (and | assume the employers also) that escalation to a strike or lockout,
prolonged or not, carries a high risk of government involvement. | find that this reality
tends to shape bargaining behaviour on Day One, and well before impasse.

I would say, from the union side, this shows up in two ways. First, a dampening effect
on members’ confidence that any labour dispute will be allowed to run its course.
Secondly, that the employer's behaviour can be less urgent or more rigid late in
bargaining, with an implicit assumption that a dispute will ultimately be resolved
through federal intervention rather than economic pressure. We are not feelingitin
this current round of bargaining yet, but this was the discussion in 2023. 'lf we strike,
will we be allowed to walk?'

In that sense, s.107 seems less like a functioning emergency tool and more like a
silent threat. In reality, it overhangs our bargaining process and dampens the
bargaining committees resolve. It operates in the background as an 'unknown
factor' and influences how far the committee believes they can realistically go,
even when bargaining in good faith.

(Emphasis added.)

Another staff representative described a similar expectation in another federal private
sector bargaining relationship. In this case, given the important role that the members
performed, the staff representative indicated that all on the union side were aware that
section 107 was “front and centre” in their bargaining strategy.
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In only two years, USW staff and members have had to alter strategies for bargaining with
the understanding that there remains little incentive for employers to meaningfully bargain
on realissues of importance to the workers.

History of back-to-work legislation provides support for these concerns. In describing the
2011 back-to-work legislation used against Canadian Union of Postal Workers, Professor
Eric Tucker explained:

The most glaring example of this was in the Canada Post negotiations where the
employer locked out its workers out [sic], presumably knowing this would provide the
government an excuse to pass BTW legislation favourable to its position. Even where
the government does not act quickly, the knowledge that the government will
terminate the strike sooner or later may discourage the employer from making
concessions on novel bargaining demands that challenge traditional
management rights, knowing that arbitrators are unlikely to alter the status
quo.™

(Emphasis added.)

Section 107 is yet more chilling to effective bargaining and labour relations than this
example since, by recent practice, it is deployed almost pre-emptively to a dispute. Further,
because it provides for broad and ill-defined latitude to the minister, parties cannot even be
certain of what the ultimate order will be.

There is evidence that this exact line of thinking is already guiding employer tactics at
federal bargaining tables. In 2025, Air Canada flight attendants represented by the
Canadian Union of Public Employees went on strike. Air Canada’s Chief Executive Officer
openly acknowledged that management had made no alternative arrangements for
passengers because “... we thought obviously that Section 107 would be enforced”. In other
words, the employer had counted on the government intervening and the flight attendants
backing down. When flight attendants did not back down and continued to exercise their
rights by striking, the employer quickly became willing to settle a tentative agreement at the
table.™

" Tucker, Eric. 2019. “Regulating Strikes in Essential Services — Canada” in Moti Mironi & Monika Schlacter
eds., Regulating Strikes in Essential Services: A Comparative ‘Law in Action’ Perspective, Wolter-Kluwers 107-
144.

2 Milton, Jon. 2025. “A brief history of Canadian government strikebreaking.” Canadian Centre for Policy
Alternatives. https://www.policyalternatives.ca/news-research/a-brief-history-of-canadian-government-
strikebreaking/
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If section 107 is not repealed, or at the very least significantly curtailed in its breadth and
usage, constitutionally protected rights to bargaining and freedom of association will be
substantially eroded in Canada.

Long-term Harms to Collective Bargaining

Furthermore, repeatedly turning to third party settlement mechanisms erodes the entire
purpose and basis of collective bargaining. It is well accepted that arbitration is
fundamentally conservative given that it is an adjudicative process relying on precedent
awards.

The result of forcing arbitrated settlements through government orders year after year is to
prevent unionized workers from making meaningful gains on many of the conditions of
employment that matter most to them, particularly those that are not monetary or clearly
quantifiable. Because arbitrators rely on precedent or comparator agreements to make
their awards, reducing the number of freely settled agreements by continually interfering in
disputes via section 107 shifts power yet further to the employers in setting terms and
conditions of employment.

Further, it begins to erode the role of workers in determining their collective agreements
altogether. If multiple rounds of arbitrated settlement become the predominant basis of
deciding current and future contracts, the role of workers and unions in negotiating or
providing input is effectively moot.

The majority in Saskatchewan Federation of Labour noted this risk both from a practical
standpoint and from a legal one. Used repeatedly, arbitration reduces the effectiveness of
bargaining. Legally, arbitration (or any other third-party settlement mechanism) is not
associational in nature and does not “help to realize what is protected by the values and
objectives underlying freedom of association.”’® As described above, research bears out
this conclusion.

USW remains deeply convinced that continued or expanded reliance on section 107 will
fundamentally alter collective bargaining strategies and relationships such that the
meaningful exercise of constitutional rights to freedom of association becomes
impossible.

Therefore, we recommend its repeal and reiterate that an array of other backstops existin
statute or regulation to prevent true threats to the health and safety of Canadians in the
event of a labour dispute.

3 Saskatchewan Federation of Labour supra note 1 para 60.
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Conclusion

Section 107 is unnecessary and harmful. USW recommends its full repeal.

While it remains in legislation, it must be interpreted narrowly and in accordance with the
overall objectives of the statutory regime and the constitutionally protected rights that
undergird it.

Just as with essential services regimes in federal and provincial labour codes, an
acknowledgment that the withdrawal of labour could lead to real and serious economic
harm to employers, or even the public, is not tantamount to a free pass for intervention or
the curtailment of the right to strike to the extent that it is effectively denied. Rather,
legislatures and courts have confirmed that these reasonable restrictions on a strike must
be construed as narrowly as possible and infringe upon an effective strike as little as
possible. Similarly, “industrial peace” cannot continue to be defined so broadly as to
include mere inconvenience — even more so when that inconvenience has not yet even
come to pass yet.

Sufficient backstops exist in the Code to protect the health and safety of the public in the
event of a labour stoppage. More effective and efficient labour relations are maintained
when parties are solely responsible for negotiating between themselves. The government
must cease employing section 107 in ways that contravene the very purpose of the Code to
begin with.

USW thanks the Committee for the opportunity to provide our comments.

iy L

Respectfully submitted by: M Date: January 30, 2026

Marty Warren
National Director

United Steelworkers
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